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)\DEMNATION — In a con- 
Jdemnation action the ap- 
Spraisal of the property taken 
and assessment of the award 
is to be made as of the date 
‘of the commencement of the 
faction and not as of the date 
‘the condemnor actually en- 
‘tered into possession. 
NDEMNATION—EVIDENCE— 
‘it is error to admit in evi- 
‘dence photographs of the 
‘damage to the property which 
occurred at some date after 
the initiation of condemna- 
ition proceedings unless it is 
‘claimed the condemnee com- 
"mitted the waste to the 
‘damage of the condemnor 
jafter commencement of the 
‘action and this issue is raised 
by appropriate supplemental 
pleading and at the pretrial. 
Bpigested from an opinion by 
yne. J. A. D., rendered April 
Appellate Div. Highway 
v. Wood. For appel- 
Weiss (Heuser & 
attys. Ralph S. Heuser, 
nsel). For respondent 
er L. Smith, Jr. (Walter 
rg, atty.) 
iff instituted the pre- 
it action on Aug. 24, 1953 to 
idemn the lands and buildings 
defendants. On the same day 
i filed a declaration of 
stating the estimated 
mpensation for the 
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e. (Comm@ty to be $15,500 and deposit- 
! sum. Defendants, how- 

y leg efused to Surrender pos- 
and did not actually va- 

| Practise the property until Oct. 31 
ourts @ Nov. 2. Plaintiff assumed 
a - 1 on November 3. At 
wiahl it was discovered that 
act r@getSs Of the interior of the 
ge had been maliciously 
-d and photographs of 

amaged conditions were 
condemnation commis- 

award was $16,700. De- 

it appealed to the Superior 

t Law Division where, after 

the jury fixed the fair 

the né at $15,000. Defendants ap- 
to pea! alleging it was error to 
5 on “limit at the trial below the 
ttographs taken on Novem- 








The inquiry arises 
the condition of the 
on November 3 was 
unless it reflected the 
of the building on 

gust 24, 1953. 
eC nal of the New Jer- 
nway Authority Act 
nts to the Authority the 
‘er of eminent domain to be 
in accordance with 


20 of the Revised Statutes 
20:1-9 directs that appra 
essment of the am 
id for lands condemned 
“as of the date of the 
ement of the action 
-ondemnation”. A sim 
" = Mas long prevailed 
Dent domain legislation 
2€ testimony of the expert 
€sses relative to value 
ug. 24, 1953. There 
of that the condition 
























In our 
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was 


Was no 


3 existed on Aug. 24 or 
endants were the per- 
0 committed the waste 

Only issue truly pro- 








as the value on August 
© admission of the photo- 
43 of the unaccountably in- 
“4S conditions found on 
> Was improper. The ques- 
















ins whether the error 
_?rejudicial. 
ejudicial influence of 


Photographs inhered 
1y in the implications 
they created and in their 
cy to engender a 
of resentment in the 


Blenheim Hotel. 


CusSsS 


District Attorney 
prior to his appointment to the 
Washington post. 


day 
panel discussion on the question 
of mandatory reconciliation con- 
ferences 
suggested 
Jersey Supreme Court commit- 
tee 


attitude of the jurors toward Law Alumni Dinner 


the claim of defendants. Such 
consequence is a reasonable pro- 
bability. It also tended to mis- 
lead the jury as to the proper 
valuation date. 


E. Smythe Gambrell, President 
of the American Bar Association 
will be the Guest of Honor and 
Chief Justice 


There is no doubt that where bilt will be tne Guest Speaker 
he condemnor suffers a loss by 2t the Rutgers Law School 
reason of the commission pie Alumni Association Annual Din- | 
waste by the condemnee after "@? and Reception. The affair 
the commencement of the ac- will be held on Monday even- 
tion, the issue in its relation to 173 May 7th, at the Robert 
just compensation can be raised Treat Hotel, in Newark. 
in the action by an appropriate ne? as 
supplemental pleading and at Administrative 


the pretrial, but no such course 
was here pursued and no such 














issue advanced. In the instant by Joseph M. Jacobs 
case it as Vj > j j - : yi aps r 
a the evident intention he proposed Administrative 
of the condemnor to demolish Procedure Act for New Jersey 
‘ a , i AL = eae : iU1l 4 a : . ° 
the building. prepared by the Special Com- 
Additionally, here, the court mittee on Administrative Law| 
charged the jury that they were of the New Jersey State Bar 
to fix the damages as of “the Association, and first introduced 
date of the actual taking”. They in the Senate in 1955 has been 
may have been guided into reintroduced as Senate, No. 42. 
belieiving that the date of the Because this bill. with certain 
“actual taking’ was November 3. minor changes suggested by the| 
Reversed and new trial di- Secretary of State, is now in a 
rected. generally approved form and 
ee there appears to be no out- 
Bergen Bar To Consider a a 
ion, we here set or an 
Continuous Public abridgement the general in- 
Relations Program formation of the Bar. 
—— eo Pe ( ictrative = 
The Bergen County Bar As- cys caaaaiataciabialacicis 
sociation will consider the ne- 9° Definiti All P ; 
ea ree » P é. 7 lions Z z 
cessity and advisability of vigor- ave tt ‘] - : ; Pn ayn 
ous, uniform and _ continuous ard . atte ee on cle 
mer s ie rocedural r " 
public relations activity in the a eager apa 
: are made inapplicable to the} 


county, to be supported by the 


Association. The question will be nen’s Compen- 


Division of Work: 





put to the members at a meeting nr Bae ee Seen oe 
called for April 25th at 4 P.M. Défense. ) 
in room K at the Bergen erie poate poesia oe 
Commie Ceimt: Sanne thority and procedure: Rule 
: Se age making powers are not affected. 
_The association’s Public Rela- 4. Publication of notice and 
tions Committee, headed by hearing: Provision is made for 
Charles L. Bertini, has recom- public notice and hearing prior 
mended that such a program to the promulgation of agency 
be adopted commencing Sept. 1, regulations, except where public 
1956. To accomplish this it would health. safety ‘veneral welfare 


be necessary to increase the 
annual dues. The Committee 


feels that with an appropriation 


ice and hearing 
prior to the 


regulation. In 


requires that not 
be dispensed 
promulgation of a 





of approximately $2,500 yearly sych event. notice and hearing 
for public relations work, @ must be afforded as a prere- 
forceful and continuous public quisite to a determination whe- 
relations program could be ther such regulation shall be 
maintained. continued 
ie as 5. Right of petition for rules: 
tition 


the agency 
amend- 


Anyone maj 


Tompkins To Speak At 
State Bar Luncheon 





ton, 
ule. 


requesting do} 
ment or repeal of ar 


William F. Tompkins of Maple- 6. Declarat rulings: An 
wood, assistant attorney general agency may in its discretion 


rulings on an 
facts. which 


grant declaratory 





in charge of the Justice Depart- 












ment’s division of internal sec- alleged state of 
urity, Washington, will address ruling is reviewable in the 
he New Jersey State Bar Asso- courts. 
ciation at a luncheon meeting 7. Written decisions and or- 
Friday. May 11, in Atlantic City. ders: All agency adjudications 
The luncheon will be under im contested matters must be in 
the sponsorship of the Associa- Witing and must contain find- 
tion’s committee on Americani- ‘8S and conclusions; and pro- 
zation. of which Halsey W. vision is made for publication 
Stickel is chairman. It will be Of those of general interest. 
one of the highlights of the _ 8 Comp of rules: The 
State Bar’s annual meeting, Secretary of § is charged 
opening Thursday night, May With the responsibility of compil- 
10th and continuing through !98 and publishing the New Jer- 
Saturday at the Marlborough- S¢Y Admini tive Code con- 
: taining all ting administra- 





1 of arranging for 
periodic supple- 


; ; , tive rules, and 
Tompkins is expected to dis publication of 


the American citizen’s re- 


sponsibilities, as well-.as_ the a : eens 
rights which are granted by the (Continued on page 6, col. 4) 
Constitution. He is a former 

member of the New Jersey As- High Court Admits Sons. 
sembly and was United States 


Of Two Justices 


Washington, D. C. (ACCN)— 
The sons a present and a 
former member of the U.S. 
Supreme Court were recently 
admitted to practice before that 
tribunal. They are William Ram- 
sey Clark, 28-year old son of 
Justice Tom Clark and Neal P. 
Rutledge, son of the late Justice 
Wiley Rutledge. 


for New Jersey 


of 
sion Thurs- 
be a 


At the opening ses 
evening there will 


in divorce actions, as 
recently by a New 


Gambrell and Vanderbilt | 
To Be Guests At Rutgers 


Arthur T. Vander- | 


Procedure—Senate No 42. 


New Jersey State Bar Examinations 
Attorneys - January 1956 









1. On Dec. 10, 1955, Taverner 
sent the following telegram to 
Presser: 

“Please send me 1000 bottles 
of your Grade A wine at $1.25 


per bottle. 
(Signed) Taverner.” 
On the same day, Presser 


sent the following telegram to 
Taverner: 

“I will sell you the wine at 
| $1.50 per bottle or no sale. 

(Signed) Presser.” 

The next day Taverner sent 
the following telegram to Press- 
er: 

“I will take the 1000 bottles 
of wine at $1.50 per bottle and 


give you $750 on account this 
afternoon. 
(Signed) Taverner.” 


That afternoon, however, when 
Taverner tendered the said sum 
of $750 to Presser, the latter 
|refused to deliver any bottles 
of wine to Taverner and said, 


“Let’s forget about the whole 
thing”. 
What rights, if any, has 


Taverner against Presser? 
2. For several weeks prior to 


State Sedition Laws 
Superseded By 
Federal Law 


Washington—The United 
States Supreme Court has ruled 
| that the States have no power to 
punish persons who advocate 
the violent overthrow of the 
Federal Government. 

While the 6-3 decision applied 
directly to Pennsylvania’s Sedi- 
tion Law, it also affects other 
states. 

Chief Justice Earl Warren, 
speaking for the majority, held 
that Congress has enacted Fed- 
eral anti-sedition laws which 
cover the problem to the exclu- 
sion of parallel State legislation. 

“Administration of State acts 
would conflict with the operation 
of the Federal plan,” he said. 

The decision affirmed a ruling 
of the Pennsylvania Supreme 
Court in the case of Pittsburgh 
Communist Leader Steve Nelson 
Nelson was convicted in 1952 
under the State Sedition Law. 

The State court threw out the 
conviction on grounds that sedi- 
tion against the United States 
is a field in which Congress alone 
has jurisdiction to enact laws. 

The Justice Department and 
the Attorneys General of 31 
States, including Pennsylvania, 
had asked the Supreme Court to 
uphold the constitutionality of 
State sedition laws. 

Three Judges Dissent 

Dissenters from the majority 
opinion were Justices Stanley F. 
Reed, Sherman Minton and 
Harold H. Burton. They argued 
in an opinion written by Reed 
that Congress did not intend for 
the States to be left “powerless 
to punish local acts of sedition. 
nominally directed against the 
United States.” 


Monmouth | Bar Invited To 
Attend Medical 
Society Meeting 


The members of the Mon- 
mouth County bar have been 
invited by the Monmouth County 
Medical Society to attend the 
Society’s meeting on May 23r 
as their guests, to hear a dis- 
cussion on “The Doctor As 
a Witness”. The speakers 
will be Judge John C. Giordano 
and Dr. Henry Davidson. The 
meeting is to held at the Fitkin 
Hospital in Asbury Park, at 9 
P.M. 
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“, 


Jan. 1956, Trader was en- 
deavoring to induce Rich to 
accept a used truck, owned by 
Trader, in part payment of a 
debt of $4000 which Trader owed 
to Rich. On that day, after con- 
siderable dickering, Trader 
wrote a letter to Rich, in which 
he (Trader) stated that he 
would “let the truck go for a 
credit of $2000”. 

A few days later, in reply to 
Trader’s letter, Rich sent a let- 
ter to Trader in which he 
(Rich) wrote: “Trader, you are 
a great deal like my wife. I have 
to let you have the last say. I 
hope you will tell the boys to 
try to find an extra wheel for 
the truck, which I really don’t 
have much use for. Don’t drive 
the truck over yet because I'll 


be out of town for at least a 
week.” 
On Jan. 16, 1956, Trader 


drove his truck to Rich’s place 
of business and tendered the 
truck, together with $2000 in 
cash, to Rich. The latter, how- 
ever, refused to accept the truck 
and demanded $4000 in cash in 
settlement of his $4000 claim 
against Trader. 

Discuss the rights of Rich and 
Trader respectively. 

3. (a) On Nov. 1, 1955, Seller, a 
fruit grower in California, and 
Buyer, a wholesale fruit dealer 
in New Jersey, signed a contract 
by which Seller agreed to ship to 





Buyer one carload of prunes 
every week for 5 _ successive 
weeks, by a carrier therein 
specified but at Seller’s expense. 
The contract also provided that 
Buyer was to pay for the 
prunes at the rate of 25 cents 
per pound; that a weekly state- 


ment of the weight of each car- 
load of prunes shipped by. Seller 
in California to be for- 
warded by Seller to Buyer; that 
each carload of prunes was to be 
weighed by Buyer when it ar- 
rived at its destination in New 


Was 









Jersey; that Buyer was to give 
Seller immediate notice of any 
substantial difference in 


weights: and that each carload 
of prunes was to be held by Buy- 
er in New — for 12 hours to 
Buyer and Seller’s repre- 
in New Jersey to ad- 
ht differences. 
to shrinkage dur- 
the 5 car- 
delivered by 
weighed 


allow 
sentative 
just weig 
Due 
ing trans sportation, 
loads of prunes 
Seller to Buyer —— 
3008 pounds 
New 


solely 










less 


rived in Jersey 





a 





a a passenger 
on and, observing 
Stre would not 
per re the bus any 
far . a retired bus 
driver, who Was also a passenger 
on the bus, then volunteered.- tc 
drive the bus to the terminal 
owned by Safe Bus Co., which 
was about a mile away. Both 
Street and Law accepted Rider's 
offer and told Rider to “drive 
carefully”. Rider, however, drove 
the bus negligently and in- 
jured Walker while the latter 






(Cont inued on page 6, col. 
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DIGESTS OF RECENT OPINIONS 





SEDUCTION—The right of ac- 
tion of a parent for damages 
for seduction of his adult 
daughter has been effectively 
abolished by the Heart Balm 
Act. 

—R.S. 9:1-1 and the decision in 
Blackman v. Iles have no 
application to an action by 
a parent for seduction of his 
adult daughter. 

Digested from an opinion by 

Goldmann, S. J. A. D., rendered 


March 28, 1956. Appellate Div. 
Magierowski v. Buckley. For 
appellant—Ira D. Dorian (Mat- 
thew Grayson, atty.). For re- 


spondent—Saul Neivert (John T. 
Glennon, atty., Saul Tischler, of 
counsel on the brief). 

The question presented is can 
a father maintain an action for 
the loss of services of his em- 
ployed adult daughter, and for 
punitive damages, by reason of 
her alleged seduction under a 
promise of marriage, in view of 
the provisions of N. J. S. 2A:23-1 
et seq.. known as the Heart 
Balm Act? 

Held: Prior to the 1935 statute, 
now N. J. S. 2A:23-1 et seq., 
a female could not bring an 
action for her own seduction. 
But an action ex delicto did 
exist at common law in favor of 
the parent against the seducer, 
based on loss of services due the 
parent as master from his 
daughter as servant. Any serv- 
ices, either actually performed 
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or which the parent could have | 
commanded was enough to sus- 
tain the action and once tech- 
nical loss of services was estab- 
lished, the parent’s action was); 
recognized for what it really 
was—an action ex delicto for 
interference with the family re- 
lation. Before 1935 plaintiff could 
have brought this action for 
seduction and _ recovered the 
damages he now seeks for loss 
of services and humiliation and 
other expenses, on a showing 
that his daughter was not 
emancipated and that he still 
had a right to command her 
services or did in fact receive 
her services. 

The Heart Balm 
acted in 1935 to abolish the 
abuses attending the so called 
“heart balm” actions—“aliena- 
tion of affections, criminal con- 
versation, seduction and breach 
of promise to marry.” These 
actions had come to be looked | 
upon as devices for extortion or! 


Act was en- | 





blackmail. The legislature ac- |} 
cordingly declared the public | 
policy of the state to be that} 


it was to the best interest of the 
people of the State that these 
actions be abolished and adop- | 
ted the 1935 act stating that| 
the rights of action theretofore | 
existing to recover sums of} 
money as damages for aliena- | 
tion of affections, criminal con- | 
versation, seduction or breach of | 
contract to marry are abolished. | 


Since, prior to 1935, the only] 
right of action for seduction 
was that of the parent, as here 
sought to be prosecuted, that | 
clearly is the right of action re-| 
ferred to in the 1935 act as| 
being abolished. Seventeen 
states have adopted _ similar | 


statutes and in all but one in-| 
stance they have been upheld | 
against all objections raised. The} 
constitutionality of the New 
Jersey Act was under early at- 
tack in Bunten v. Bunten and 
the legislation was held clearly 
within the legislative power and 
constitutional. It has also been 
inferentially upheld by our 
Supreme Court in other cases. 

Appellant relies on R.S.9:1-1 
enacted after the Heart Balm 
Act and on the case of Black- 
man v. Iles, 4 N. J. 82, Supreme 
Court, 1950. R.S. 9:1-1 is of no 
aid to the parent of a seduced 
adult daughter. It gives the 
parents a right to maintain an 


action for the loss of wages or 
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services of their child only where 
the child is a minor and the 
loss is occasioned by an injury 
wrongfully or negligently in- 
flicted on such child. And the 
Blackman case is readily dis- 
tinguishable. There the female 
was 14 years old and was crim- 
inally assaulted by the defend- 
ant, amounting to _ statutory 
rape. Defendant had made no 
promise to marry the girl. The 
court permitted the suit by the 
parent for loss of services re- 
ferring to RS.9:1-1 
for its result. Here the daughter 
was over age and the offense 


charged is seduction, not an as- | 


sault or crime of which the de- 
fendant alone was guilty. 

The Legislature has effectively 
ordained that money damages 
shall not be recovered by 
father of an adult girl who has 
been seduced. 

Affirmed. 


LEASES — OPTIONS—An option 
of first refusal to purchase 
given to a lessee in a lease is 
a continuing option as long 
as the lease is in existence, 
and does not terminate until 
an offer to purchase which 
the lessee does not meet is 
actually accepted by the les- 
sor. 

—A transfer from a corporate 
lessor to another corporation 
owned and controlled by the 
same interests without regard 
to actual market value and 
made for tax and financial 
convenience, is not a_ sale 
within the contemplation of 
an option of first refusal given 
a lessee in a lease and does 
not affect the option. 
Digested from an opinion by 

Francis, J. A. D., rendered March 

29, 1956. Appellate Div. Sand v. 

London. For appellant—William 

B. Kaufman (Kaufman & Kauf- 

man, attys.). For respondents— 


Sanford Freedman (Max LL. 
Rosenstein, atty.). 
The Chancery Division de- 


clined to compel defendants to} 


convey certain premises’ to 
plaintiff pursuant to an option 
in a lease and plaintiff appeals. 

Defendant London owned a 
tract of land, part of which it 
leased to plaintiff on Aug. 1, 
1950 for a term of 5 years. The 
lease contained a first refusal 
option to purchase which pro- 
vided that if at any time dur- 
ing the existence of the lease, 
the landlord received an offer 
for the sale of the demised 
lands, the landlord would not 
accept such offer nor enter into 
any contract of sale without first 
giving the tenant notice of the 


offer and an option to pur- 
chase on the same terms and 
conditions as the offer, said 


option to be exercised within 10 
days of receipt of such notice. 

On July 23. 1951 the lessor 
notified plaintiff that an offer 
had been received to buy the 
lands at 50c per square foot. The 
name of the offeror was not 
given. Plaintiff did not exercise 
the option. Thereafter, on Oct. 
30. 1951, London notified plain- 
tiff the tract, including the 
demised lands, had been sold 
to Cortlandt Investors and that 
subseauent rents should be paid 
to Cortlandt. Plaintiff was not 
advised that Cortlandt was not 
the prospective offeror referred 
to in the July 23 notice. Plain- 
tiff attorned to Cortlandt. 

In July 1954 Cortlandt exer- 
cised the termination provisions 
of the lease. Plaintiff 
caused an examination of the 
records to be made and dis- 
covered that according to the 
revenue stamps on the deed 
from London to Cortlandt the 
purchase price was approxi- 
mately 20.09 cents per square 
foot. Plaintiff thereupon at- 
tempted to exercise his 
this prce YJut Londor and 


+ 
a 


Cortiandt refused. He thereupon | 


instituted this suit alleging 
Cortlandt was aware of his op- 
tion and that it had conspired 
with London to defraud him of 
his rights thereunder. 


as support | 


the | 


then | 


option | 


Nominations 


and Confirmations 





Governor Meyner has sent the 
following nominations to the 
Senate: 


HUGH C. SPERNOW, of Great 
Notch, to be Judge of the 
Juvenile and Domestic Rela- 
tions Court of Passaic County, 
to succeed Milton Schamach. 


A. CLAYTON HOLLENDER, of 
Metuchen, to be a member of 





the Middlesex County Board 
of Taxation, to succeed him- 
self. 


HAROLD KOLOVSKY, of North 
| Bergen, to be a member of the 
| Waterfront Commission of New 
York Harbor, to succeed Jo- 
|} seph Weintraub, resigned 

CONFIRMATIONS 
Executive Session 


In in the 


Senate, the following nom, 


tions were confirmed: 


JOHN E. BARGER, of Rahj; 


to be Judge of the Uz 


County District Court, to » 


ceed himself. 


ERVIN S. FULOP, of Uniony 


to be Judge of the Up: 


County District Court, to » 


ceed himself. 


JOEL A. MOTT, JR., of Oc 


City, to be a member of 


Cape May County Boar, 
Taxation, to succeed Ber; 
M. Darby. 

BERNARD HELLRING, 
ark, to be a commissione: 
represent the State of N.J 
the Commission for the Pp 
motion of Uniform Legisla: 
in the United States. 


f+ 


} 























| At the trial defendants es- 
tablished that both London and 
Cortlandt were owned by the 
same interests, that the former 
was a liquor distilling business 
and the latter a real estate hold- 
ing corporation, that there was 
no real sale but merely a shift- 
ing of the ownership of the pro- 


perty after the contemplated 
sale of July 1953 fell through, 
that this was done _ because 


of Federal Tax problems and to 
better the financial position of 
London, that as part of the 
transfer Cortlandt assumed a 
$10,000 mortgage on the property 
owing by London as well as in- 
terest and unpaid taxes and 
another $4,000 debt of London, 
and turned over to London over 
$3,000 in cash. In this way Lon- 
|don’s financial position was en- 
hanced by $18,000 and _ this 
figure was used in determining 
the revenue stamps to be af- 
fixed. 


The trial court accepted this 
| explanation, which viewpoint is 
|}not challenged on this appeal 
and held there was no fraud and 
{no sale but merely a transfer of 
}convenience under which Cort- 
jlandt took title subject to 
plaintiff’s option which con- 
!tinued as if there had been no 
transfer. 


Held: The obligation of a les- 
sor under such a lease to give 
notice to the lessee of each pro- 
posal of sale is a continuing one 
and remains throughout the 
term of the lease. A refusal by 
the lessee to meet one offer 
which the lessor himself ulti- 
mately rejects, does not excuse 
the failure to report a subse- 
quent one which is being con- 
sidered. Until an offer which 
the lessee does not meet is ac- 
cepted by the lessor, the obliga- 
tion to notify and the option to 
purchase persists. Thus the July 
negotiations which failed did 
not end the option and if the 
Cortlandt transaction amounted 
to a sale. plaintiff should have 


been notified of the prop 
terms. 

But 
found on 








the trial court | 

the facts that t 
was no real sale and n 
sideration of .market v 
fixing the financial ar 
ments of the transaction 


im. 


Under the facts, the trans 


did not constitute a Sale wit 
the contemplation of the lx 
which contemplated a : 
transfer of the property } 
value to a third person 
termination of the lessor’s 
terest therein. By the : 
here there was no materia! 
teration in the positions of: 
real parties involved. 
Affirmed. 








was no real buyer-seller nam 





tiation. And the transfer ; 
not a device to circumvent: 
lessee’s option. In fact, : 
court properly held the tran: 
was subject to the option 
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DIGESTS OF RECENT OPINIONS 





CONSTITUTIONAL LAW—TAX- 
ATION—The practice of re- 


ferring appeals to the Division 


port 
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Digested from an opinion 
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Division of Tax Appeals 
Crane 
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rev 
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BDI 











54:2- 


violate due 


aintiff taxpayer 

from judgments of the Division 
) CHof Tax Appeals dealing with 
lue Hassessments on 
: made by the City of Ho- 


sion so conducted 
Waeceedings that there was a denial 


of Tax Appeals to a two mem- 
per panel for hearing and re- 
as provided by N. J. S. 


18 and adoption of that 
rt as the basis of the Di- 
n’s judgment does not 
process though 
litigants are afforded no 


opportunity to controvert the 
report before the full Division 


though the other members 

ot read the testimony be- 
rendering judgment. 

by 

S. J. A. D., rendered April 
Appellate Div. Fifth St. 


Corp. v. Hoboken. For appellant 
—Raymond 
‘ an 


J. Lamb 
& Lamb, attys.) 
—Herbert H. Fine 


(Emory, 
For 
For 

John 
in on 


>) 


(David D. Furmé 
ef). 
appeals 


plaintiff’s pro- 


the 
pro- 


contends 
the 


Appellant 


vent Woof due process. 
ACT On Dec. 9, 1952, pursuant to 
tranny J. S. 54:2-18 the Division re- 
on ferred the cases to two of its 
tre nembers who took testimony on 
> V 19 days between January and 
he leMoctober, 1953. The testimony 
Sale vers over 2,500 pages and only 
ert copies were written up 
mM an fs were submitted to the two 
Sor abers in June 1954 and they 
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opies 



























ted a comprehensive 
report 


145 
by March 1955 
of the report were then 


| U.S. District 
Thirdly, in the Mazza case the| COurt Decision 


powers of prosecution as well as pee ae Rates 
, : | SURETY—CROSS CLAIMS 

meee is ne ne Defendant Wortmann entered 
agency whereas here the Divi-!. eel ees 
sion is entirely impartial. ee. pases li begun S. 

Appellant argues that never- | peng ie Sened 
theless the panel niga ch which | fase at Wri shtstown Wortmann | 
nicl igaring ggg Ps — gave both performance and labor 
part in the ultimate decision|** ~*~... ‘ 
is neither known to the parties and material payment bonds as 
prior to its adoption nor subject | Teauirea by the Miller Act, with 
to being controverted before the| itself as principal, the U. S. as 
entire Division Acts on it and tte os aeneneaen Seaboard 
that this practice is the same], SUICIY. ee oe a 
as that condemned in the Mazza/ S¥®contracted the concrete wor 





case. Secondly. appellant argues, | be aang b & es Construc- 
due process is further violated . oy oe Pweroice —. 
in that the statute makes it/~ - aoe eesti —— 
unnecessarv to transcribe the |®Ua'anteeing performance of the 
EUtssal} ails snhesntrart free ear of 
testimony leaving it to the Divi- | SU? ee ie and clear of all 
sion whether or not to read it,| ns, with Wortmann as obligee 
1 1 . \¢ } f YOY ) Su -otiu Ss 
thereby going beyond the Mazza | sas Raa ae “ag =. hain -” 
case where the Director had! ri = - prinig ob gig 
read the transcript. The question | ‘"acte@, Par) ol Es work 
thus is whether the procedure | Plaintiffs Plaintiffs, alleging 


defaulted on its 
its subcontract, 


{that L & R has 
payments unde! 


is unconstitutional because no 
opportunity was afforded appel- 


lant to controvert the panel’s|SUed Wortmann and Seaboard 
report and because the other} U2aer the Miller Act, L & R 
members of the Division were|U%der its subcontract and Am- 
not required to read the testi-|€Tcan on tne bond Wortmann 
mony and exhibits. and Seaboard cross-claimed 
It is clear that the Division | 284inst American on the bond. 
American moved to dismiss the 


might have been authorized by | 


statute to “hear .. . through one| complaint as to it on the ground 


or more of its members” and | that it Nam ctcneRigt the bond 
that under such a statute the|0Mly to Wortmann, and to dis- 
!miss the ross-claim on the 


members so designated not only A P eal 
could hear the appeal but de- since American was | 


ground that 





ag roperly it > sui . | torts. 
cide it for the full Division. If|®°t Properly in the suit, Wort | 
it is constitutional for the leg-}™anns Clalm arto by a| 
islature to empower a panel to| third-party complaint, not a 


make a decision for the Division | CTOSS-C+a1m 


165 and 166 of | 


it is constitutional for the leg-|} Held: Section 
islature to empower the Division | the Restatement of Security sets 
to make a decision on the basis} forth the better and majority 


merely of a study of the panel’s| view as to liability of a surety on 











|Essex Bar and NACCA To 
Hold Joint Meeting on 


. 


A regular meeting of the Es- 
sex_County Bar Association will 


be 


1956 at the Downtown Club, 169 
Halsey Street, Newark. 

The meeting is to be held in 
conjunction with and with the 
cooperation of the New Jersey 
; Chapter of NACCA, of 
| Herbert E. Greenstone, is Pres- 
| ident. 

The principal speakers will be 
Professor Thomas 
| Jr. and State Senator Walter H. 
Jones. 
Editor-in-Chief of the 
| Law 
Law 


was 


graduate of UCLA and Oxford 
University. He was also Profes- 


sor 


B. Stetson University, College of 
Law. Senator Jones is a member 


Charitable, Land-Occupiers, 
etc.); 
| trine; 
| Wife 

Emotional 
Stare Decisis 


The meeting will be preceded 


| by dinner at 6:30 P. M. 
| of $4.50 per person. 


Address Hudson Bar 


Bills Introduced 


The following bills were in- 
troduced in the Senate: 

S-195 Harper. To require Un- 
employment Compensation dis- 
qualification until an individual 
earns at least eight times his 
weekly benefit rate after quit- 
ting without good cause or being 
discharged for misconduct con- 
nected with his work. (L. & I. R.) 

S-197 Shershin. To fix a one 
year limitation on actions for 
landlord overcharges under rent 
control. (Bus. Affs.) 

S-206 Shershin. To provide 
that any person holding office 
or position under the govern- 
ment of the State or any of its 
subdivisions or agencies, who 
shall be found guilty of an 
indictable offense touching the 
administration of his office or 
position or which involves moral 
turpitude, shall forfeit such of- 
fice or position. (S. C. & M. G.) 

The following bills were in- 
troduced in the Assembly: 


Tort Law 


held on Monday, April 23, 


which 


F. Lambert, 


Lambert is 
NACCA 
Journal and Professor of 
at Boston University. He 
a Rhodes Scholar and is a 


Professor 


and later Dean at the John 


of the New Jersey Bar and Gen- A-409 Goff. To provide work- 
eral Counsel for the America men’s compensation coverage 
Fore Insurance Group. for corporation officers and ap- 

The subjects for discussion pointed or elected States, county 
will be Comparative Negligence; and municipal officers. (L. & 
Immunities (Governmental, 


5 RR) 





Attractive Nuisance doc- 
Parent-Child; Husband- 
suits; Pre-Natal Injuries; 
Disturbances and 
in the field of 





at a cost Plant Founded in 1888 
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ransmitted to other members recommendations, including ala contractor’s bond to laborers| The guest of honor and speaker . 
f tl Division. On April 7, report on the particulars of the|}or materialmen. Sec. 165 stateS| at the next regular meeting of New Jersey, Pennsylvania, 
= 1955 the report was put on file evidence. The division has the} that where the surety agrees in| 5 MP Hegre, Delaware, Maryland, 
mnd on the same day six mem- power to take the panel’s advice,| terms with the owner that the | ‘Re Madsen: Commty Tar: Ase: Connecticut 
TING bers of the division, including under N. J. S. 54:2-18, without] contractor will pay for labor and | ©!@tion, to be held next Thurs- . 
the two who had constituted hearing exceptions or reading! materials larantees pay-| day, April 19th, will be Hudson Rhode Island and 
1S the hearing panel, unanimously the testimony. ment ther¢ laborers and|County Judge John Drewen. His District of Columbia 
Bdopted it as the action yf the Tf there were any doubt on | materialmen an sue the surety topic has not been announced. 
} Division. Judgments were signed the point, the judgments must!gs third party beneficiaries, un- CHELSEA TITLE d 
OF April 29, 1955 and the report still be affirmed, for a legisla-|less the bond disclaims liability The meeting will be held at the pa an 
mas thereafter furnished to ap- tive act will not be declared | to such persons. The bond here| Hotel Plaza in Jersey City and GUARANTY COMPANY 
TY poner a hea sind he unless its we | does not come under this sec-/| will be preceded by a dinner at 
Appellant, relying chiefly on constitutionality is so manifest} tj since uaré 45 7 | ; ; 
Biazz: “4 Cavicchia, argues this as to leave no room for reason | peclewna sits ate ee A 6 P. M. Dinner reservations are ee 
rocedure is unconstitutional able doubt lto pay i” seneiantien deena $4.00 each and may be made SORE Se 
_ | to pay or guarantee payment of|°* BUILDING 
nan Held: There are three major There is serious question} laborers and materialmen. Sec.| With Alex R. DeSevo, Program aie 
Bistinctions between the prac- whether it would be constitu-|166 states that where a surety | Chairman. Atlantic City, N. J. 
_— bee the Pakage = tional ae — = sone ne | Suarantees performance by a}/=—— — -- — 
~~ “Beeld unconstitutiona in the or’ substantially modify €| contractor who does not pro-| ee rere , : e oor 
ind suymMazza case. In the Mazza case panel report where the testimony | mise to pay laborers or pene Bo ROBER rs, W ALSH & COMPANY 
ook ae report of the hearer was a is not written up and no oppor-| men but agrees to complete the | NEW JERSEY’S LARGEST CERTIFIED REPORTING SERVICE 
_ caidmecret document whereas here tunity is afforded the litigants! work free of liens. laborers and 605 BROAD STREET, NEWARK, N. J. 
(Ss Wh sive é 7. es a. : ' : Telephones: Day—MArket 2-3240; Night—HUnter 6-5814, ORange 3-3377 
| ge 6S made public. Secondly, the to be heard before the full Divi-|materialmen have no _ rights Can stall ob Geun auki enten-end dale memmeaiiie ) di 
avoracHesrer in the Mazza case was a sion, but that is not the case! aoainst the surety is sect os ca ' me oc latacaa 
sh 3 against th irety. This section | availability and rapid delivery of transcripts. 
lsordinate, whereas here the here. |is obviously applicable here. Un- | 40 JOURNAL SQUARE, JERSEY CITY 605 BROAD STREET, NEWARK 
carers were themselves mem- There was no denial of due| der the Restatement plaintiffs 
ers of the Division with the process. Affirmed | have no right of action against| — : 
| American. The New Jersey law| 
|on the subject, which controls, | 
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is even more strongly against | 
plaintiff. The New Jersey cases 
apply a strict rule of construc- | 
tion, construing such bonds as} 
{bonds of indemnity only, hence 
| available only to the obligee and 


|not forming a basis for suit 
against the surety by unpaid 
* a |laborers or materialmen. The 


motion to disn 





The aim of 
is to facilitate 


procedural rules | 
not frustrate de- 


it could have been made a third 
party defendant under Rule 14. 
| But because it was a co-defend- 
ant, the cross-claims were pro- 
per under Rule 13. Once proper, 
they did not cease to be so be- 
cause the party to whom they | 
were addressed subsequently | 
ceased to be a co-party. The 

cross-claims may stand as such. | | 





Opinion by Forman, C. J., filed | 
March 27 in Frommeyerv.L &R 
| Civil 4851-55. 
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Announcement 


Robert H. Simandl is now as- 
sociated with the firm of Green- 
| stone & Greenstone, 1060 Broad 


Exclustuely 














| Street, Newark 2. 


liss the complaint | 
as to American is granted. | 


cisions on the merits. Had Am- 
erican not been a co-defendant, | 
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Trial By Combat 


One of the glories of the early common law—at least in the 
eyes of some—was a procedural device called “Trial by Combat.” 
Few will deny that it provided a prompt means for disposing not 
only of the litigation but indeed, at times, of the litigant himself, 
with a minimum of delay and without the necessity of cumber- 
some appellate review. Nevertheless, it may seem Strange that 
many centuries later this institution still continues to flourish, 
albeit in a variant form, and perhaps even more strange that it | 
hould exist in the widely hailed judicial system of the State of | 
New Jersey. 

The lists for jousting are now the drab and confined quarters 
of some of our municipal courts, where the trumpets and banners 
formerly associated with this rite of justice are no longer present 
to thrill the spectators. Our automotive age has rendered obsolete 
the gallant steeds that formerly provided a wondrous means to 
bring the parties to a quick issue without delay. 

Our modern variant of trial by combat appears to exist only 
in certain areas of the State and may be best described by 
summarizing briefly a typical case. The local constabulary has | 
been alerted that two automobiles have collided within the town 
walls. Heralded by the strident scream of sirens the patrol car 
rushes to the scene, arriving after the forces causing the accident | 
have since come to rest. The officer of the law finds 

| 


| 
| 


long 
of the miscreant drivers proclaiming his individual innocence 
of any wrongdoing or lack of care. Casting an experienced eye 
over the scene, our representative of the sovereign quickly ob- | 
erves that he cannot possibly decide which of the drivers | 
of a violation of the laws—if either and although 
driver charges the other with criminal misconduct, the 
constable, nevertheless. without hesitation prepares two traffic 
tickets in quadruplicate and thrusts a summons into the 
luctant hands of each driver charging each with careless driving 
Thus the bewildered defendants first learn that apparently a pre- 
tion of law has been created that automobile collisions are 
ver accidents but are presumed to be the result of illegal 
eration of motor vehicles. When the defendants later have 
dortunity to compare the original complaints against them 
n 1inion of the law, they are further astonished to | 

; taken “that he has just and reasonable 
that the person named above 
contrary to law.” This, 
cases Only one of) 
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an oath 
and does believe, 


rein set 
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ve, 
ff ense forth. 


in 


her 
is obvious that 
y be at fault. 
ints come on for heari g in the courts in} 
Ss, we discover tha this is a unique situa- 
e frequently s to try two different 
Sin ce ining officer did not 
*s and the collision, 
evidence to sup- 
the two defendant drivers are placed | 
“battle” to determine which shall 
n hardly fail to be aware of the fact | 
guilt of the other 
recognized. The 
oj pig 


moact 
lespite most 
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ighways 
urselves indulge 
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Smith Act Author Deplores Court Ruling 


Washington, D. C. (ACCN)— 
The author of the federal anti- 
sedition act, Rep. Howard W. 
Smith (Dem.) of Virginia, has 
added his voice to those of other 
legislators and_ state officials 
criticizing the Supreme Court de- 
cision in the case of Communist 
leader, Steve Nelson, invalidat- 
ing the Pennsylvania sedition 
act on the ground that congress 
by the Smith act had “occupied 
the field to the exclusion of 





over the court’s decision, as did 
state attorneys-general and 
judges in Massachusetts, Penn- 
sylvania, Ohio and Texas. These 
latter officials viewed with dis- 
may the effect of the court’s 
opinion in nullifying the sedition 
laws of 42 states as well as 
Alaska and Hawaii. 


Urges Clarification Of 
Vice Presidential Duties 
and Powers 





| Va., 
|}court’s decision 


| 
| 
| 


| subversion 


| 


| the 
| would 


| punishing 


| committee 


\Raps N.Y. Commission For 


( 


| ported the retention of the pres- 


iof 


| Tweed, 


}of judges 


| ae added, 


motor } 


after | 


| deprives the 


parallel state legislation.” 

Interviewed by the Associated 
Press at his home in Warrenton, 
Smith termed the high 
“very bad.” 

a | think,” he continued, 
‘tthat] it is very bad because it 
states of the right 
against sedition and 


Ciactanats (ACCN)- -Recogni- 
tion of the existence of presiden- 
tial inability should rest ulti- 
mately with the vice president, 
Dr. Jay C. Heinlein, University 
of Cincinnati political scientist, 
told the Ohio College Ass.’n 
social science division April 6 
in Marion, O. 
that as head of : ; ; 

committee he “It is the vice president who 
seek passage of a bill he h ids the china ori author- 
already introduced, which /tY and i Renee, 

it is believed, modify to less _casual selection of party 
extent the effect of the MOminees for vice president 
imperative,” he declared. 


ruling. It would allow 
to enforce their sedition ‘History demonstrates that 
aws where such statutes did not the making of executive deci- 
with federal law. sions will go on during presiden- 
Nelson decision does not, tial illness. Should not this pro- 
prevent states from cess be accomplished by persons 
seditious activities known to the law and in accord- 
own sovereignty as ance with an understood ar- 
against the rangement for transfer of presi- 

; dential duties?” asked Dr Hein- 
lein. 

Article II of the 
which covers the subject of 
presidential inability, leaves such 
questions unanswered. Who de- 
termines presidential inability? 
Does the successor become presi- 
dent or acting president? How is 
the end of disability determined 
and by whom? Dr. Heinlein 
pointed out. 

“In the cases of Woodrow 
Wilson’s and James A. Garfield’s 
periods of inability, the official 
powers and duties of the disabled 
president were left to be dis- 
charged as the immediate family 
and personal entourage saw fit,” 
Dr. Heinlein said. 

“To all intents and purposes it 
was they who determined the 
issue of disability.” 

Dr. Heinlein interprets the 
constitutional reference to presi- 
dential succession to mean that 
“only the duties —. powers, not 
the office itself,” Is to the suc- 
cessor. 


*‘o protect 


Smith added 
house rules 


has 
would, 
a great 
court 


states 
] 


is 


conflict 
The 
of course, 
against their 
distinct from crimes 
federal government. 
Rep. Harold H. Velde, senior 
Republican member of the house 
on un-American ac- 
tivities expressed disappointment 


constitution, 





Exclusion of Appointive 
Judiciary In Court 
Reform 


New York (ACCN)—Failure of 
the New York Temporary State 
|Commission on the Courts to 
recommend an appointive j 
diciary has been deplored by tl 
he ad of the New York City b 
as “a crushing bl ow to the cause 
yf judicial reform.” The commis- 
sion its recent report to the 
governor and legislature sup- 


u- 
} 

he 
ar 


in 
afl 


sent system of popular eiection 
judges 
Asserting 


| bar would 
independent 


appointed 
effectively in an 
judiciary, Allen T 
Klots. president of the Assn. of 
the Bar of the City of New York, A procedure which enables the 
| observ ed in a letter to Harrison vice president, with a minimum 
commission chairman, of confusion, to take up and 
“fantasy” to believe later, perhaps, set down the 

actually exercised powers and duties of the presi- 
in the selection dency in case of inability, is 
the present sys- advocated by Dr. Heinlein. 


that an 


ro 
sure 


that it was a 
that the voters 
ia dec eisive choice 
under 


Lega! Secretaries To 
Hold Regional 
Conference 


The 
norant 
fications 


electorate is largely ig- 
of the names and quali- 
of judicial candidates, 
and they are, in fact, 
lected for the party tickets by 
political leaders. 
Klots also cited a recent mem- 
— ium of the justices of the 
New York City court urging the 
raising of their own salaries be- conference will be “The Law. 
|cause of the high cost to them The Lawyer and the Legal Sec- 
election campaigns as well as retary” to be developed by a 
eee irain of subsequent panel of speakers including Dr. 
obligations. many political in Henry B. Selkowe who conducts 
nature the Legal Stenographer’s Work- 
The association head again shop at Hunter College, F.B.I. 
urged adoption of a plan where- Agent Thomas J. McAndrews, 
bv judges would be appointed by and Victor F. Condello, Ass’t to 
governor from a list pre- Mayor Wagner. 
by a commission repre- The program will commence 
bench, bar, and public. 10 A. M. and conclude with 
After -a year the appointee would luncheon at 1 P.M. Those in- 
have to stand for election on a terested in attending should 
“ves-n basis at polls. If he communicate with Mrs. Dorothy 
survived this test. he would serve Howard c/o De Maio & Hughes. 
ut the balance of his term. 158 Remsen St., Bklyn. 1, N. Y. 


The National Association of 
Legal Secretaries will hold a 
nal conference on Satur- 
April 21, at the Hotel Statler 
York. The theme of the 


regio 
day, 
in New 


of 


at 











sinately issuing two complaints should be abandoned. Ap- 
peice in most jurisdictions it is not considered necessary to 
echieve adequate law enforcement to issue two tickets indiscrim- 
inately, but if it is considered desirable to have the operator of 
each car brought in whenever an accident occurs a proper form of 
process for the inquiry should be devised. 

Certainly there appears to be no compelling reason why even 
if the two tickets are issued that as a matter of good administra- 
tion each case should not be tried separately in a manner upon its 
own merits, but in any event if the practice is to be followed it 
should be established by rule with appropriate safeguards. 


discri 


Deny Adoption On 
Religious Grounds 


Dwayne Cooper and Iva Coop. 
er filed their separate petition; 
in the County Court of Boon 
County to adopt the twin daugh. 
ters of the defendant, Joan Hip. 
ricks. Defendant resisted the 
petitions and was joined in her 
opposition thereto by the Catho. 
lic Charities of the Diocese of 
Rockford (which was allowed t 
intervene). 

The father of the > 
(who was a Lutheran) 
peared,” and consented to the 
adoption. 

Following a hearing the court 
denied the petitions; and from 
this order petitioners — ec 
The Appellate Court (of 
nois) affirmed the Taal 
saying that it was not an abuse 
of the trial court’s discretion to 
deny the petition where it ap. 
peared from the evidence that 
the children had been baptized 
when they were 23 days old, into 
the Roman Catholic faith—whicp 
was the faith of their mother— 
and the petitioners were of the 
Protestant faith. 

In reaching its decision the 
reviewing court pointed out that 
the pertinent provisions of the 
Illinois Adoption statute had no 
previously been construed, but 
that the statute of Massachv- 
setts, which was similar, had 
been interpreted by a number 
of decisions of that state. 

Both the Illinois and Massa- 
chusetts statutes provide, in 
substance, that wherever possible 
or practicable, in adoption pro- 
ceedings, custody of children 
should be given to petitioners of 
the same religious belief as the 
children 

The Appellate Court furthe 
Stated that in the event of a di 
pute, the religion of the chi 
Shall be deemed that of 
mother. 

The court also ruled that the 
trial court did not err in per 
mitting the Catholic Charitieg 
of the Diocese of Rockford 
intervene where the evidence 
showed that the intervenor 
been requested to assist in super 
vising and administering care t 
the mother before the child 
were born, and further showed 
that this institution existed fa 
the very purpose of looking afte 
children and arranging for the 
placement and adoption. 

(Cooper v. Hinricks, Il 
Court, 130 N. 2d 678. 


Setting The Record 
Straight 


syndicated 


App 


et 


In one of her 
nancial columns, 
points out that 
amount of nonsense already ha 
been printed about the effect 
this election year on businé 
and stock prices an evé 
more massive amount is sure | 
be thrown at you in the 
ahead.’ So Miss Porter s 
to set the record gI 
to prove that “there’s absol 
no validity to the popular 
that presidential election D 
signal a downturn in busines 

Here’s the story. Since 4 
there have been 14 presiden 
elections. In the year follow 
each of the elections, busilé 
improved 10 times—and chang 
for the worse only four tim 
And two of those four years 4 
the cnsets of the world wals. 

Miss Porter also offers 
forecast: “The record also # 
gests that business activity &% 
months after this election wil! 
higher than it is at this 
ing, eight months _ before 
election. And that goes reg# 
less of the names of the ca 
dates, their political tags or" 
outcome.” 

Politics is important. S0 
political candidates and & 
views. But it looks as if 
strength and vigor of Amé™ 
enterprise, luckily for us 2 
not materially affected by 
tions and the unreliable po 
winds. 
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Pert) 


Federal Tax Notes 





By Harold Kamens 

INCOME: The taxpayers were 
on a Cash basis and were mem- 
bers of an apple growers’ coop- 
erative. In prior taxable years, 
certath.amounts had been with- 
held from payments to the tax- 
payers by the association. These 
amounts were withheld pursuant 
to a by-lawwof the association, 
and were to be used for working 
capital. In later years, the tax- 
payers received the amounts 
previously withheld, and con- 
tended that they were not tax- 
able income then. 

Held: Decision of the District 
Court upheld, finding that the 
amounts involved were taxable 
income when actually received 
in cash by the taxpayers and 
not in the year withheld by the 
association. Moe, CA-9, 10/28/55. 

CAPITAL LOSS: Taxpayer had 
invested $69,500 in stock of a 
steel company. In 1948, on com- 
plete liquidation of the com- 
pany, she received $5,800 in full 
payment and claimed a capital 
loss. 

Held: Commissioner disallowed 
the loss, contending that the 
stock had no value subsequent 
to 1939. However, the court held 
the liquidating payment in 1948 
was convincing evidence that 
the stock did not become worth- 
less prior thereto, and on the 
basis of the entire record allowed 
the loss. Hart, TCM 1955-295. 

EVASION: Taxpayer claimed 





1. Francis Cullum, Thomas 
Cullum, Urban C. Powers, Ed- 
ward Hourigan, Joseph V. Cul- 
lum. (rear) Thomas J. Stanton, 
Jr.. Mario M. Poleari, Henry 
Schmidt, D. James Orlando, 
Secy. of the Club, and Howard 
M. Freund. 

2. Alan Kraut and Harold 
Kolovsky 

3. Magistrates George W. King. 
Milton Rosenblum, Wilfred G. 
Mango and Harold Krieger. 

4. Wilfred G. Mango, Dinner 
Chairman; Raymond J. Otis, 
Guest of Honor and Lester Mil- 
ler, President of the North Hud- 
son Lawyers Club 

5. (seated) W. T. Maloney, 
George W. King, J. E. Tedford 
and Daniel Rosen. (rear) Ed- 
vard Coppola, Frank Webber, 
Otto Cooper, Henry Vogier and 
Henry Bender. 

6. (seated) Morris Pajonk. 


various deductions including 
contributions, casualty losses, 
and repairs to rental property. 
In one year, the contributions 
claimed were about $6,500. Gov- 
ernment proved that these con- 
tributions were not made by 
check and the taxpayer did not 
have sufficient cash to cover 
them. 

Held: On the basis of this and 
similar evidence, together with 
admissions by the taxpayer him- 
self that he could not have made 
the claimed contributions, there 
was sufficient evidence for the 
jury to find a wilful evasion of 
income tax. Zacher, CA-8, 
11/4/55. 

FRAUD: Taxpayer’s whiskey 
business was operated in daugh- 
ter’s name but was held taxable 
to father who actually ran it. 
No capital was used. Taxpayer 
conceded that he received cash 
payments in excess of ceiling 
prices on whiskey sold but 
claimed he paid all of it for 
supplies. 

Held: Court disbelieved ,the 
suppliers’ statements that he 
paid them only ceiling prices 
and, exercising practical judg- 
ment, allowed amounts equal 
to about 7: of overceiling re- 
ceipts as overceiling costs. Fraud 
penalties for failure to report 
overceiling sales were sustained 
Pleason, CA-7, 11/2/55. 

CRIMINAL CONVICTION: The 
appeals court holds that the 
Tax Court, in determining tax- 
payer’s income, properly admit- 
ted evidence of taxpayer’s con- 
viction of tax evasion. Tax 
Court itself noted that it gave 
no consideration to this evi- 
dence in determining the appli- 
cation of fraud penalties 

He'd: The Tax Court finding 
of fraud cannot be characterized 
as ‘clearly erroneous’. Taxpayer 
substantially understated 
ome, was unable to exp 
loss of i 
liberate!y fal=li} 

Ki.patrick, CA-: 

GIFTS: TI! 

opened a ba 

carried 
change was made at an 
prior to decedent’s death ir 


signature 


Ca 


Lester Miller and Edward J. 9.04; 


Lynch. (rear) Howard M. Freun4 
Leo JI. McGough, Rotect L 
Garibaldi, Vict-r S. Kilkenny 
and Nathan J. Littauer. 

7. Federal Judge Alfred E. 
Modarelii, Congressman T. James 
Tumuity and Assemblyman Wil- 
liam V. Musto 

8. Motor Vehicle Dir. Frede- 
rick J. Gassert. Jr., John R. Keils 
Hon. David A. Pindar and Hon. 
Lawrence A. Cavinato. 

9. Hon. Joseph L. Smith, Eon 
James A. Coolahan, Hon. John 8 
Graf (rear) fon. Peter P. 
Artaserse, H-n. Thomas J. Stan- 
ton, Hon. Gerald T. Foley and 
Dominick R. Rinaldi 
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Attorneys Exam tr to be operative on Feb. 1, 1952. Senate No. 42 
: Rule on each defense. 
(Continued from page 1) quantity of the boxed goods 10. On May 2, 1955, M and N, (Continued from page 1) provided for by law, is un; 
: fected. 





was crossing the highway, with- 
out negligence on his (Walker’s) 
part. 

Walker sued Safe Bus Co. for 
injuries which he received. De- 
cide the case. 

(b) Sweet, a candy manufact- 
urer in Camden, N. J., employed 
Steel as a travelling salesman 
at a salary of $75 per week. The 
boxes, in which Sweet’s candies 
were sold, contained prizes; but 
the prizes differed greatly in 
value. 

Steel, after selling 1200 boxes 
of candy to various candy 
dealers, all of whom paid Steel 
the regular price of $1.50 per 
box, refused to account to Sweet 
for the moneys which he (Steel) 
had received; and, when sued 
therefor by Sweet, he (Steel) 
defended on the ground that the 
sales were illegal in New Jersey. 
Judgment for whom? 

5. (a) On Oct. 1, 1955, D gave 
P his (D’s) check for $500 
drawn on X Bank, in payment 
of a gambling debt. The same 
day, P presented the check at 
X Bank, which cashed the check 
and charged the amount there- 
of against D’s account. When 
X Bank honored the check, it 
was unaware that D had origi- 
nally given the cneck to P in 
payment of a gambling debt. 

Did X Bank have a right to 
charge the amount of the check 
against D’s account? 

(b) On Oct. 1, 1955, M, as an 
accommodation to P, made and 
delivered to P a promissory note 


for $800, payable to the order 
of P, one month after date, at 
M’s home in Princeton, N. J. 


When M gave the note to P, the 
latter owed M a balance of $700 


or. an automobile which P had 
previous!y purchased from M. 

On Oct. 5, 1955, P sold the 
note for $750 to H, who knew 
that M was an accommodation 
maker of the note and also 
knew that P owed M the afore- 
said sum of $700. 

On Nov. 1, 1955, H presented 


the note to M for payment, at 
M’s home, but M refused to make 
payment. Thereupon, H_ im- 
mediately sued M for the face 
amount the note, i.e., $800. 
How much. if anything, is H 
entitled to recover from M? 


of 







6. (a) D, owner of an estate 
in Wood, N. J., in order to en- 
tertain his week end _ house 
guests. hired 6 riding horses 
from P. of Swede, N. J., which 
was 10 miles away. The horses 
were delivered by P and ac- 
cepted by Dcn a Friday after- 
noon. The next day, D’s guests 
used the horses. Late that 
afternoon. D discovered that one 
of the horses was running a 
high fever and summoned a 
veterinarian, who arrived sev- 


eral hours later. The veterinarian 
treated the horse and submitted 
a bill for $25, which D paid. 
When P called for the horses 
on the following Monday morn- 
ir a dispute arose between P 
d D over the charges for the 








of the horses. D, feeling 
a matter of principle was 
involved. refused to pay P’s 
charges. whereupon P sued D 


for said charges, and D counter- 
claimed for the $25 veterinarian’s 
bill he had paid. 

May D recover on his counter- 
claim? 

bd! P shipped, via X RR Co., 
rom Chicago to Cald, N. J., a 
quantity of goods, part of them 
boxed and the remainder un- 
boxed. Upon arrival of these 
goods in Newark, N. J.. X RR 
Co. trans-shipped them via D 
RR Co. from Newark to Cald, 
N. J. D RR Co. issued its bill of 
lading to P, which bill of lading 
stated that said goods had been 
received by D RR Co. in good 
condition except as to the boxed 
goods, the condition of which 
was unknown. When the goods 
were picked up by P at Cald, 
P noted that a_ substantial 





was damaged. P sued D RR Co., 
proving the above facts. From 
a judgment for P, D RR Co. 


appealed. 
Decide the case. 
%. in 1955, K Co., an Chico 


corporation, had traveling sales- 
men covering the entire country, 
soliciting orders for rustic fur- 
niture. S, its salesman, took an 
order for $10,000 worth of such 
furniture from D Co., a N. J. 
corporation, in Trenton, N. J.. 
which order, S mailed to X Co., 
in Cleveland. Several days later, 
X Co. advised D Co., by mail, that 
it could expect delivery of the 
ordered goods within a few days 
of their arrival in X Co.’s ware- 
house, in Newark, N. J. The fur- 
niture arrived at the Newark 
warehouse on a Monday morn- 
ing, and delivery thereof was 
tendered to D Co. late Tuesday 
afternoon, which delivery D Co. 
refused to accept. X Co.’s trucker 
returned the furniture to the 
Newark warehouse Tuesday 
evening, where it was entirely 
destroyed by fire that same 
evening through no fault of X 
Co. or any of its employees. 
There was no insurance cover- 
age on the furniture or the ware- 
house. 

Thereupon, X Co. sued D Co. 
in the Mercer County Court for 
$10,000 damages. D Co. defended 
this suit on two grounds: (1) 
that X Co. was a foreign corp- 
oration doing business in N. J. 
without a license, and, there- 
fore. had no right to sue in our 
courts: and (2) that, in any 
event, D Co. was not liable for 
the damage sustained by X Co 

Decide the case, ruling on each 
defense. 

8. A, B and C were partners 
in a retail business under the 
name of A & Co. C’s connection 
with the firm was unknown to 
everyone except his partners 
Over C’s objection, uncommuni- 
cated to D, A and B purchased 
goods from D on the firm’s 
credit. Without C’s knowledge, 
A and B assigned to D certain 
accounts receivable of the firm 
and endorsed to D in the firm 
name a check payable to the 
firm by X, one of its customers. 
Thereafter, C. withdrew from 
the firm and A and B continued 
to operate the business, pur- 
chasing on firm credit from E 
the firm’s regular wholesaler, a 
quantity of goods. 

(a) Is C liable to D? 

(b) Does C have any 
against D? 

(c) Is C liable to E? 

9. At the bottom of an 
for a piano, which order was 
dated Feb. 1, 1950. and was 
signed by John Smith and ad- 
dressed to Jones & Co., piano 
dealers, appeared the following: 
“To Jones & Co. I hereby agree 
to become responsible for the 
purchases made by John Smith. 
(Signed) William Green.” 

On Feb. 1, 1950, Jones & Co. 
was a partnership consisting of 
John Jones and George Jones. 
Jones & Co. sold pianos to Smith 
on running account until Feb. 1, 
1951. On that date, John Pink 
became a partner in Jones & Co., 
which continued to sell goods, 
under the same firm name, to 
Smith until Feb. 1, 1952. On that 
date, Jones & Co. incorporated 
under the name, Jones & Co., 
Inc. Thereafter, Jones & Co., 
Inc., continued to sell pianos to 
Smith until Jan. 3, 1956, when 
Smith was declared a bankrupt 

This is a suit by Jones & Co., 
Inc., against William Green for 
$5,000, the amount due for 
pianos sold to John Smith be- 


rights 


order 


tween Feb. 1, 1951 and Jan. 3 
1955. 

Green set up the following 
defenses: (1) he received no 


consideration for his agreement: 
(2) the agreement signed by 
Green was not a continuing one; 
(3) Green’s agreement ceased 
to be operative on Feb. 1, 1951; 
and (4), in any event, it ceased 


as accommodation indorsers, in- 
dorsed a note for $10,000 to the 
order of H. The maker was S, 
a son of N. 

The note was not paid when 
due, and on July 12, 1955, H 
sued M and recovered a judg- 
ment against him for $10,000, 
which M paid. 

On Aug. 10, 1955, M sued N 
for $5,000 as N’s share of said 
obligation, which M had been 
compelled to pay. N was in- 
solvent on Aug. 10, 1955, al- 
though M did not know this. M 
obtained judgment against N by 
default on Sept. 10, 1955. 

Thereafter, on Sept. 14, 1955, 
M levied execution on this judg- 
ment against N’s 1955 Cadillac 
car, which was sold for $3,000 to 
Y at the sheriff’s execution sale 
on Oct. 31, 1955. 

On Jan. 12, 1956, N filed a pe- 
tition in bankruptcy and T was 
appointed crustee. Promptly 
thereafter, T demanded of Y 
the car sold at the sheriff’s sale. 

(a) Is Y entitled to keep the 
Car? 

(b) Is M entitled to keep the 
$3,000 received for the car at 
the sheriff’s sale? 

11. On Dec. 15, 1955, S entered 
into a written contract for the 
sale of a specified tractor to B 
for $5,000. Both S and B signed 
the contract, which provided, in 
part, as follows: “At the time of 
delivery of the tractor to B in 
Newton, Sussex County, N. J., B 
Shall execute a note to S for 
$5,000, secured by conditional 
bill of sale on the tractor, and 
title to the tractor shall not 
pass to B until settlement there- 
for by execution of said con- 
ditional bill of sale and payment 
in full of the amount due there- 
under by B to S.” 

The tractor was shipped to X 
& Co., agents of S, in Newton, 
to be delivered to B pursuant to 
the contract. On Jan. 3, 1956, 
without the execution of any 
other document by the parties. 
X & Co., at B’s request, delivered 
possession of the tractor to B 
in Newton so that B might test 
the tractor before completing 
the settlement required by the 
terms of the contract of Dec. 15, 
1955. 

On January 16, 1956, while B 
still had possession of the trac- 
tor, C, a judgment creditor of B, 
levied execution on the tractor 
as the property of B. The con- 
tract of Dec. 15,, 1955, between 
S and B was never filed in the 
Sussex County Clerk’s Office. 

What are the rights of S and 
C in the tractor? 

12. Leonard, by his will, duly 
admitted to probate in 1942, de- 
vised Blackacre, a farm in Clay, 
N. J., to “my sons, Sam and Tom, 
as joint tenants”. In 1945, Sam, 
without the knowledge of Tom, 
executed and delivered to X a 
quit-claim deed, by which, in 
consideration of $10,000, he con- 
veyed to X “all my interest in 
Blackacre, reserving to myself, 
the right to the use of said 
property during my life-time”. 
X recorded the deed a few days 
later. Sam and Tom occupied 
Blackacre until 1950, when Sam 
died, intestate, and ae few 
months later Tom orally agreed 
to sell Blackacre to H and W 
for $25,000. On the day set for 
closing title, H gave Tom $25,000, 
and Tom delivered to H a quit- 
claim deed, conveying Blackacre 
to “H and W, his wife, as ten- 
ants by the entirely”. The deed 
contained the following recital: 
“Being the same premises de- 
vised, under the will of Leonard 
to Sam and Tom as joint ten- 
ants. Sam died intestate in 1950 
and this conveyance is made by 
Tom as surviving joint tenant”. 

In 1951, H and W executed a 
contract in writing, by which 
they agreed to deliver a quit- 
claim deed conveying all their 
interest in Blackacre to Y for 
$20,000. A few days later, after 


(Continued on page 7, col. 1) 





9. Contract for Publication: 
New Jersey Administrative Code 
to be published within limits of 
available appropriations. 

10. Uniform style and form: A 
Director of Administrative Pro- 
cedure, from within the Depart- 
ment of Law and Public Safety, 
is to oversee the promulgation 
of rules, as to style and form 


only. 
11. Evidence: The New Jersey 
Administrative Code is made 


evidential without further proof 
or authentication 


12. Distribution: The New 
Jersey Administrative Code is to 
be distributed at a reasonable 
price. 


13. Registry of rules: All rules 
to be filed forthwith by the 
agencies with the Secretary of 
State. 

14. Publication of rules and 
opinions: A New Jersey Register 
is provided for, to be published 
at least monthly and to con- 
tain new agency rules, opinions 
and notices. 


15. Effective date of rules: 
Upon publication in the New 
Jersey Register, except where 


public health, safety or general 
welfare otherwise requires. 

16. Administrative Adjudica- 
tion; Notice and hearing: A uni- 
form procedure is prescribed for 
the hearing of contested mat- 
ters. Notice and an opportunity 
to be heard are requisites. 

17. Appearances: Pro se or by 
an attorney. 

18. Investigations: No investi- 
gations allowed, except as pre- 
scribed by law. 

19. Subpoenas: Issued upon 
request. or, in case of subpoenas 
duces tecum, according to agency 
rules. Provision is made for 
protection against abuses. 

20. Hearings: Presided over by 
the head of the agency, one or 
more individuals comprising the 
head of the agency, or a hearer 
designated from within the 
agency who shall have no in- 
vestigative or prosecuting func- 
tion in the particular matter. 
Hearing powers and rules of 
evidence are set forth. 

21. Records of hearings: Pro- 
ceedings in contested cases must 
be recorded. 

22. Decisions: When the head 
of the agency presides, he renders 


the final decision; where a 
hearer presides, he is empowered 
to render a report which is 


subject to the filing and argu- 
ing of exceptions; when the 
head of the agency is a group, 
a majority must preside and 
concur or if less than a majority 
presides, provision is made for 
filing a petition for reconsidera- 
tion. 

23. Effective date of decision: 
Date of delivery or mailing gen- 
erally. 

24. Licenses: No license which 
is renewable can expire without 
opportunity for hearing if timely 
application is made therefor. 

25. Administrative review: Re- 
view within the agency, where 


26. Stay of proceedings: App-B@ she 
does not automatically act af) . 
stay. 

27. Hearing and notice: Pf test 









visions of law requiring exp Pi 
types of notice and hearing :38 oon! 
not affected. I deer 

28. Director of Administration | 


is 


Procedure: Designated 
within the Department of |; 
and Public Safety with po; 
to confer with agencies 
cerning uniformity, simplif 
tion and improvement of pr, 
cedural rules adopted by - 
agencies. 

29. Effect: Pending proces -em 
ings in any agency not affect 





30 Severability: Usual sey oan 
ability clause. iust 
31. Repeal: Inconsistent 





tutes are repealed. 
32. Effective date: Six mont 


after approval. learn 

STATEMENT nv 

The proposed bill implemen Wi 
Art. V, Sec. IV, par. 6 of nam ; 


1947 Constitution which dire 
the Legislature to provide : 
the prompt publication of ry 













and regulations of the Stafijorem 
Administrative Agencies. It deaithe | 
with administrative proceduim «zy 
in (1) the making of rules af >yiq: 
regulations, and (2) the condugi.) T 
of hearings and the adjudici-neat 
tion of individual rights. pam 

viding minimum requiremen 


of fairness in the conduct : 
hearings. In basic principles 
has been patterned after t 
Federal Administrative Proc 
ure Act of 1946 and the Max 
State Act drafted and pro 
cated by the National Co 

ence of Commissioners on UU: 
form State Laws. 







Announcement e 

Samuel M. Lyon, Jr., formeg§. 
an assistant to Chester K. Lage. 
ham, tate Director of Re Pw 
Control, is now associated WHR. | 


the firm of Doughty and Dw: 
12 Chestnut Avenue, Ridgewod 4) 
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acompiete title insurance 
service throughout the 
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SUPERIOR TRENTON SERVICE 
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Continued from page 6) 


App$@the execution of the contract, 

Ct af and before the date set for de- 
livery of the deed, W died in- 
| testate. 





Pursuant to the terms of the 
contract, H, by a quit-claim 
deed, conveyed Blackacre to Y 
Strat gon Dec. 1, 1954. The deed con- 

tained the following recital: 
the same premises con- 
by Tom to H and W as 
et its by the entirety. W died 
intestate. in 1951 and this con- 
Se yeyance is made by H as surviv- 
‘me ing tenant by the entirety.” 

On Dec. 10, 1954, when Y at- 
F:empted to take possession of 
sacre, he discovered that it 
occupied by X, who had 
moved in and who claimed 
the right to possession under his 
eed from Sam. Y then caused 
seach to be made and 

rned for the first time of the 

nveyance from Sam to X 
emerge Who has title to Blackacre? 

{ 13. L owned lots Nos. 41 and 43 
ix Street. in Clay, N. J. There 
fwas a building on No. 41, but No. 
1 TU4ER43 was vacant. In 1950, L leased 
 Steff/premises No. 41 X Street to T. 
t de The lease provided in part: 
» “L hereby leases the land and 
ouilding located at 41 X Street 
to T for use as a motion picture 
ptheatre for a term of ten years 
at an annual rental of $10,000 

L agrees not to erect any build- 
ing on the vacant lot located at 
43 X Street for use as 2 motion 
nicture theatre or place of en- 
stertainment. L grants T the 
right to use part of 43 X Street 
for electric display sign on 
pcondition that T will remove 
nm Uniithe same at his own expense on 

one week’s notice in the event 

sale is made by L of 43 X 

Street.” 

On Jan. 10, 1956, L sold pre- 
es 43 X Street to P, who has 
fled plans for the erection of 
a clothing store. This structure 
pill shut off all the natural 
light and air from that side of 
T's theatre and will require T 

construct and open new 
















u 








+itlo 













‘ 
an 











windows and air vents on the 
opposite side of the theatre, at 
S| a4 minimum cost of $5,000. None 
of the documents between L 
8) and or L and P make any 


reference to a grant or reserva- 


a ion of rights to light and ai! 

E What are the rights, if any, 

4 of T: 

ny 14. V, the owner of an estate 
n Clay, N. J.. on May 1, 1954, 

























ing f™mconveyed two acres of the estate 
nee B for $5,000, by deed duly 
the fpecorded, subject to the follow- 
rk. | ig covenants and restrictions: 
1. No building shall be erec- 
ful, Tit-d on said premises except a 
iné fone-family dwelling, and no 
part of said premises shall be 
Mmesed for any business purpose 
» #2. The grantee, his heirs or 
gns, shall, within one year 
1 the delivery of this con- 
) fyance, erect upon said pre- 
: a one-family dwelling 
D a Shall be so designed as 
al 0 conform architecturally to the 
joining dwelling owned and 

‘cupied by the grantor.” 
In Sept., 1955, B began the 

ng 
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erection of a commercial green- 
house on said premises. V in- 
stituted against B an action to 
enjoin B from violating the re- 
strictive covenants. B wrote V 
on Oct. 1, 1955: 

“If you will immediately dis- 
continue the action you brought 
against me, I will, on Nov. 1, 
1955, reconvey to you the pre- 
mises I purchased for $4,000. 

(Signed) B.” 

V did not reply to the letter, 
but immediately discontinued 
the action against B. On Nov. 1, 
1955, V gave B $4,000, and B de- 
livered the deed to V. V im- 
mediately recorded the deed and 
then discovered that B, on Oct. 
26, 1955, had conveyed the pre- 
mises to C, who had made the 
purchase in good faith without 
knowledge of B’s contract to 
reconvey to V. C’s deed. recorded 
on Oct. 26, 1955, provided: “Said 
premises are conveyed subject 
to all covenants and restrictions 
contained in deeds of record.” C 


has now commenced the erec- 
tion of a one-family bungalow 


on said premises. 

V consults you, stating that 
the building to be erected by C 
does not conform architectural- 
ly with his (V’s) house. 

What are V’s rights 
B and/or C? 

15. (a) & died in 1954, a resi- 
dent of Clay, N. J. He had opened 
an account in 1945 in the Thrifty 
Savings Bank, in Clay, N. J., en- 
titled “X, in trust for Y.’’ Y was 
an old friend. In 1946, 
count contained $5000, and at 
that time X handed the bank 
book to Y, telling Y that the 
money would all belong to Y 
at the death of X. Y accepted 
the bank book and put it in a 
desk drawer. In 1949, X took the 
bank book without Y’s know- 
ledge and withdrew all but $10 
from the account. Y did not 
discover the withdrawal until 
after X’s death. What are Y’s 
rights. if any, in the bank ac- 
count? 

(ob) X also had an 
the Quarter Savings Bank 
in Blackrock, N. J., entitled “X 
in trust for his son, John.” This 
account had been opened in 1948 
with a deposit of $5000. After 
this initial deposit, there were 
no other deposits or withdraw- 
als. The savings bank book was 
found in X’s safe deposit box 
after his death. The son, John, 
who never knew of this account, 
died in 1949. X died in 1954. Son 
John was survived by his wife. 


against 


account 
in 


Mary, and a daughter, Diane. 
What are the rights of Mary 
and Diane, if any, in this bank 
account? 

16. X, by his last will and 
testament, created the following 
trusts: 

(a) He directed his trustees 
to hold the residue of his 


estate in trust and to collect the 
income therefrom and pay one- 
half of said income to his widow, 
W, for her life, and on her death 
to his son, B, for his life, and on 
B’s death, the remainder to the 
distributees of his son. C. W, B, 
and C are living at the death of 
X. 

(ob) He directed his trustees 
to pay the remaining one-half 
of the said income to his widow, 
W, for her life, and on her death 
to his son, C, for his life, and 
on C’s death to pay the re- 
mainder in fee to the children 
of C in equal shares, and it 
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the ac-| 


‘none, or if all the children of | 


C should die under the age of 
21 years, the remainder in fee 
to D. 

If you were consulted by the 
executors of X’s estate as to 
the validity of these provisions, 
what would you advise them? 

17. In 1900, X was the owner 
of a vacant block in Hope, N. J. 
bounded on the south by 18th 
St., on the east by Avenue K, 
on the north by 19th St. and on 
the west by Avenue J. The block 
had a frontage of 300 feet on 
the streets and 200 feet on the 
avenues. X subdivided the block 
into building lots, each 25 feet 
wide by 100 feet deep, lot No. 1 
being located at the northeast 
corner of the block. During the 
next three years he sold all the 
lots, each deed reciting that all 
lots in the block were being sold 
under a uniform development 
plan and containing a covenant 
by the grantee restricting the 
use of the property for 75 years 
to one-family dwellings. The 
first lot sold, No. 6, on the south 
Side of 19th St. near the middle 
of the block, is now owned by 
B. The second lots sold, Nos. 13 
and 14, on the southwest corner 
of the block, are now owned by 
C. The last lots sold, Nos. 1 and 


2, are now owned by D. At the 
time of the original conveyances 
by X, the block was in the 
center of a residential district, 


and dwellings conforming with 


the covenant were built on all 
the lots. 

The entire block continued 
unchanged until 1954, when C 
converted the building on lots 


13 and 14 into an office building 
for doctors. No further changes 
occurred Oct. 1, 3955, 
when D, the owner of lots 1 and 


ATLL 


2, started to demolish the 
houses thereon for the purpose 
of erecting another office build- 
ing for doctors. In Jan., 1956, 


work had sufficiently progressed 
to indicate that the new building 
was not a one-family dwelling. 

Thereupon, B and C, who, un- 
til this time, had no knowledge 
of the character of the proposed 





structure, each commenced, in- 
dependently, an action against 
D for a permanent injunction 
restraining the use of the lots 


se other than one- 
D’s defense is 
fact that for sev- 


for anv purty 
family res 
based on the 





eral blocks every direction 
the neighborhood is almost en- 
tirely a business district: that 


e already being 
purposes; that, 
when lots 6, 13 and 14 were 
originally sold, X had not yet 
imposed any triction on lots 
1 and 2; and that he purchased 


14 ar 


lots 13 and 
used for bu 


siness 





lots 1 and 2 in 1955 for the 
purpose of erecting this building 
in ignorance of the covenants 
in the deeds recorded many years 
ago. 

What ar rights of the 
parties? 

18. (a) The testator and the 
2 subscribing witnesses to a New 
Jersey wW are dead. The will 






has no a tation clause. May 
it be probated 

(b) Due to excitement attend- 
ant upon the execution of a 
death-bed will in New Jersey, 
the testator signed the original 


published it as his 
will in the presence of 2 wit- 
nesses, who acted as witnesses 
at the testator’s request. How- 
ever, the 2 witnesses did not 
sign the will, but in 
the presence of the testator and 
of each other affixed their sig- 
natures to the carbon copy of 


will only and 


originai 


the will only. This signing by 
the testator on the original will 
and by the 2 witnesses on the 
carbon copy was not discovered 
until after the testator had 
died. Does this constitute a 
valid execution of the testator’s 
will. 

(c) If a New Jersey testator, 


while in bed. signed and pub- 
lished his will in the presence 
of 2 witnesses, and then re- 
quested them to sign as wit- 


nesses, and thereupon the 2 


N. J. To Recruit State Workers At College Level 





Trenton (ACCN) —The state 
of New Jersey is instituting a 
new program to recruit most of 
its mew employees from the 
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witnesses sat down at a table 
in an adjoining room, where they 
could be seen by the testator 
through n open door, and 
signed the will as _ witnesses, 
would this constitute a valid ex- 
ecution of the will? 

(d) Is an oral will by a New 
Jersey domiciliary, who is a 
soldier in actual military service, 
disposing of personalty only, 
valid under New Jersey law? 

19. In 1955, H, the husband, 
sued W, his wife, in the New 
Jersey Superior Court for an 
absolute divorce, based on an 
alleged act of adultery com- 
mitted by W. H claimed that C, 
a child born to W, was not his 
child. W contested the action, 
denying the charge of adultery 
in her answer. On notice of 
motion served upon W through 
her attorney, H applied to the 
court for an order to take the 
deposition of W, and also for an 
order to compel W and C to 
submit to a blood-grouping test, 
along with H. W opposed the 
application for both orders, urg- 
ing the following grounds: 

(a) N. J. S. 2A:81-7 provides: 
“No husband or wife in any 
action or proceeding for divorce 


|/on account of adultery shall be 
;}compelled to give evidence for 


the other, except to prove the 
fact of marriage.” 
(b) A compulsory blood-group- 


|ing test, whereby W and C would 


be forced to give up some of 
their blood against their will, 
would be an_ unconstitutional 
deprivation of their property 
rights without due process of 
law, aS well as a wrongful in- 
fringement of their right of pri- 
vacy,. and would violate their 
right to protection against self- 
incrimination. 

(c) The court lacks the power, 


under the federal and _ state 
constitutions, to enforce an 
order for compulsory blood 
taking? 


What ruling should the court 
make on H’s applications? 

20. A federal grand jury, upon 
an inquiry into matters involv- 
ing interference with and en- 
dangering of the national sec- 
urity, propounded certain ques- 
tions to D, a witness, who refused 
to answer asserting his consti- 
tutional privilege against self- 
incrimination. The U.S. Attorney 
thereupon presented an appli- 
cation to the United States 
District Court, pursuant to a 
federal immunity statute, for an 
order directing the witness, D, 
to answer the questions he had 
declined to answer. D opposed 
the application on the grounds 
that the statute was unconsti- 
tutional and that the immunity 
granted by the statute was not 
broad enough to substitute for 
the privilege, alleging that no 
immunity statute could prevent 
all the penalties and forfeitures 
arising from compelled testi- 
mony. Should the United States 
District Court grant the appli- 
cation of the U. S. Attorney? 


(To be concluded) 


ranks of college and university 
graduating classes. 

From now on personne! offic- 
ers of the state civil service will 
regularly visit the placement of- 
ficials of colleges and universi- 
ties to interview qualified under- 
graduates. A committee has been 
established at cabinet level to 
direct the program, which is be- 
lieved to be a pioneer one for 
any state government. 

“We must try to get the best 
available talent if we are to con- 
tinue to have a truly efficient 
state government,” said Gov. 
Meyner in announcing the new 
program. “We think to get that 
talent we must go directly to our 
colleges and universities.” 

The first phase of the pro- 
gram will unfold in the next 
three months when a drive will 
be undertaken to fill 1,560 ex- 
pected vacancies created in the 
state government by mass retire- 
ments due to the merging of the 
state pension and annuity funds 
with federal social security. 

Most urgently needed are ap- 
prentice social case workers, psy- 
chiatrists. psychologists, nurses, 
accountants, engineers and for- 
esters. Physicians, psychologists 
and psychiatrists who at the 
time of their appointment have 
had no advance hospital ex- 
perience will be provided with 
such training free by the state 
in its various institutions. 
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